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Petitioner :- Shivangi Sharma

Respondent :- State Of U.P. Thru. Prin. Secy. Ayush Deptt. U.P.
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Counsel for Petitioner :- Shiv Prakash Dwivedi,Ashish Kumar
Dwivedi

Counsel for Respondent :- C.S.C.,Abhinav Trivedi

Hon'ble Manish Mathur,J.

1. Heard learned counsel for petitioner, learned State Counsel for
opposite party no.1 and Mr. Abhinav N. Trivedi, learned counsel
for opposite party no.2. In view of order being passed, notices to

opposite party no.3 stand dispensed with.

2. Petition has been filed seeking a direction to opposite parties
to refund an amount of Rs.8,25,000/- and security amount of
Rs.2,00,000/- deposited at the time of first counselling for the

purposes of allotment of a medical college to petitioner.

3. It is submitted that petitioner participated in the National
Eligibility-cum-Entrance Test (NEET) for the under-graduate
programme in year 2022 and was allotted F.H. Medical College,
Agra in the first counselling. It is submitted that at the same
time, petitioner was also participating in the counselling
pertaining to NIMS University, Jaipur under the general category
but prior to conclusion of counselling in Jaipur, F.H. Medical

College, Agra was allotted to petitioner in the first counselling.

4. Learned counsel for petitioner submits that subsequently on
26.11.2022, petitioner was allotted NIMS University, Jaipur in
the second counselling. In the intervening period, petitioner

submitted resignation with regard to first counselling vide letter
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dated 13.11.2022 on the ground that petitioner was dissatisfied
with the College allotted and sought refund of the fees already
deposited by petitioner.

5. Learned counsel for petitioner places reliance on paragraph 7(a)
of Government Order dated 21.10.2022 to submit that petitioner is

entitled for refund in terms thereof.

6. Learned counsel appearing on behalf of opposite party no.2 has
refuted the submissions advanced by learned counsel for petitioner
with the submission that petitioner in fact submitted her

resignation on 17.11.2022.

7. It is submitted that petitioner's case instead of being covered by
paragraph 7(a) of aforesaid Government Order is in fact covered

by second Proviso to paragraph 7(a) of the Government Order.

8. For purposes of adjudication of present dispute, it would be
necessary to advert to provisions of paragraph 7 of Government

Order dated 21.10.2022, which is as follows:-

S7— ANT—97 e 99 & gde H5—

aredfl @I A Wi @1 eflecHd (Allotment) WIS T8l
AT SIRATT| dded & Uygarg Wl @I |alRa
PTeiol /ATSd JeX TR IURd BId) YIS Ufbdl TH—~ &R
& UTErd B YA HET SIRAM | doaard & UdiRia angei
I e | ANTIH & DT |
(@) afe srgell AeIfOTd T3 2022—23 & UAH il T A
Jmafed B U & fhwl |l Afs@dd /Sted @ die W)
UJel Ul ®R ofdl © dcaverq gl e giisar a1 3=
oY B BRI & Argd ¥ fil 3 e R 3mded
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Tl HRaAl & 3R I8 US &I UIH DS H Jdierd die
A TNEUF <A I=dl & (QIRTYA & A 3G HISielT |
3ded &1 YAIUT U5 TR BT Afard grm) df U angedf
I0W0 Mg DI fgada wiIsfeliT @1 e e 9 ar faq
gd T (SareRene Ifq fgd ge o HiSNlelT faid 24,
112022 ¥ UR® B g, a1 Wl 21.11.2022 BT AT 04.00
g9 TPh) AT e T ANUS T Fhdr = 0 Reofa H
Il gRT ST @ TRT RAaRET g=_Ifer qer Rieor geh
A AR Beldl BRd gY UAY geRIRT 9o Bl STREfT—
— JJoTHI AT Aol & @ Afsdal /Sved dleivll § YdRrd
Gl T ST et YPoob A 10 YA bl Hldl bRa
gU Y GARIIRT qAT &RIER IR (Security Money) a9 oI
BT |

— UM e Bl HISNGT W Ifded @& uvad  AfQ
araeft gRT emdfed wrerst W uAw of forar Siar ® o@en
T BT Tl SOSAT /3T U3 Bl HISRIfiT I drg
3mde U &1 Blar 7, v 1 apwieft afdmra ewon w1 e
R fafsr (g o & zw Bl I <1 9 ugar d®)
A Yd N UA qol & of QAT &= H e e H W 50
gieeTd @ Hekdl dRd gAY GERINT T eRIER GRIe
(Security Money) aras fbam SIraTT |

9. A perusal of aforesaid provisions makes it evident that there is
provision for refund of fees in case a student participates in the
counselling in the first round but subsequently forsakes the seat

which has been allotted. While paragraph 7(a) states that such
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resignation from the College allotted in the first counselling is
permissible subject to a student being allocated a Medical College
in the second counselling but such a fact is required to be
indicated specifically in the resignation letter and by annexing a

certificate regarding his allotment made in the second counselling.

10. In the considered opinion of this Court, although it has been
couched in mandatory terms that at the time of resignation from
allotment made in first counseling, reasons thereof and annexing
of certificate pertaining to allotment in the second counselling has
been made but in view of the beneficial provision pertaining to
refund of fees, such a mandatory condition can be read down to be
directory in nature particularly in case where the student
subsequently also indicates allotment of a seat in the second
counselling and indicates reasons for forsaking the allotment made
in the first counselling. The reason for reading down aforesaid
condition although couched in mandatory terms, is quite evident
that fees is deposited as a consideration for studies imparted by a
College. In case a student resigns from the allotment made in the
first counselling itself, clearly no studies have been imparted to
such a student and therefore permitting such a College to retain
fees deposited by a student would in fact amount to unjust
enrichment. It is the opinion of this Court, that fees deposited by a
student is as a quid pro quo for studies imparted to such student.

This 1s more so, as in the present case where subsequent rounds of
counselling including mop up rounds of counselling have taken

place.

11. In the present case, it is quite evident from resignation letters
submitted by petitioner either on 13.11.2022 or 17.11.2022 that

reasons for resigning the allotment made in first counselling have
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been clearly indicated by petitioner. It is also evident that at the
time of resignation, allotment as per the second counselling had
not been made, which was subsequently done on 26.11.2022 and

has been brought on record as annexure-7 to writ petition.

12. The opposite parties have not denied the fact that petitioner
has in fact been allotted a Medical College in her home state in the
second round of counselling. The reason therefore for resigning
from allotment made in the first counseling is evident as is the fact
that petitioner has definitely been allotted a Medical College in the

second counselling.

13. In the considered opinion of this Court, conditions indicated
in paragraph 7(a) are therefore substantially complied with. It is
also the opinion of this Court that provisions of paragraph 7(a) of
Government Order dated 21.10.2022 have been specifically
inserted so as not to permit unjust enrichment by a College for

retaining fees without imparting studies to a student.

14. So far as reliance placed by learned counsel for opposite party
no.2 upon second proviso to paragraph 7(a) is concerned, it is
evident that the same will be inapplicable in the present case since
it pertains to those situation where a student has not been provided

any seat allocation even in second counselling.

15. In view of discussions made herein above, it is evident that
case of petitioner is covered under paragraph 7(a) of Government

Order dated 21.10.2022.

16. Therefore, a writ in nature of Mandamus is issued
commanding opposite party no.2 to refund the permissible amount

as per 7(a) of Government Order dated 21.10.2022 to petitioner
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within a period of two weeks from the date of certified copy of

this order is produced before the said authority.

17. Consequently, the writ petition succeeds and is allowed.

Parties to bear their own cost.

Order Date :- 25.1.2024
kvg/-

Digitally signed by :-
GIREESAN KV
High Court of Judicature at Allahabad,
Lucknow Bench
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